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ACTS—See statutes construed. PAGE 
ALIMONY— 
Ad interim alimony, or alimony pendente lite, as well as the allowance 
of 2 sum to the wife to enable her to prosecute her suit, are given not as 
of strict right in the wife. It is a matter for the sound discretion of the 
COGS oa ccrtsinxinxsiadnenenehen tude eiiemeeiateade Lornieeiecwd wees 454 
3. if no order awarding alimony pendente lite or counsel fees’is made un- 
til after a decree for divorcee, such an order under the statute should not 
be then made unless the nature of the case makes it “* fit, equitable, and 
| ade, reer ree Pree Tr eee pre re ree icp mbeem and eowiles covcee 454 
,, Ww here the wife has brought her case to a hearing before such an or- 
der is made, no allowance, cither for alimony or costs of counsel, should 
be made where the case from the evidence and the pleadings is one in 
which she had no reasonable ground of suit. Underwood vs. Under- 
WOGE ii 0i+0sdtce sudedaadsscsqeueesaaponiaebuens Ossbdsberedseones ocesee Sue 
Where, upon the face of the bill, there is not sufficient alleged to 
justify a deer ree of divorce, the court should not, at any stage of the pro- 
ceedings, allow to the wife means to compensate counsel to prosecute her 
suit. A prima facie case must at least be made in her aia before 
SUCH Bi OLUST 16 PAGE. ..0..csccsvicccvessvasescccssss $516SDE OHOsRdES --. 450 
5. Permanent alimony is a continuous allotment of sums " payable at 
regular periods. A gross sum of money given absolutely in full satisfac- 
tion, or a specific proportion of the husband’s estate, cannot be given ab- 
solutely in full satisfaction of alimOny............cccccccecccvces casaece Se 
. Before a deerce for permanent alimony i is passed, there should be tes- 
tim nv sufficient to form an intelligent basis for such an order. There 
should be such testimony as would enable the court, with reasonable cer- 
tainty, to do justice alike to the parties. _ Phelan vs. Phelan....... scence, Se 
AMENDMENT— < 
. The proceeding by information, in the nature of a quo warranio, is 
4 essentially a civil proceeding, and the pleadings in it are as much subject 
to amendmentas they are in ordinary civil actions. Itis criminal only in 
form. State of Florida vs. Wm. H. Gleason...........cccccccccccccccoce 
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AMENDMENT—(Continued. ) 

2. Where an attachment bond does not appear upon its face to be execu- 
ted by the plaintiffs, their agent or attorney, as required by statute, the 
omission cannot be remedied by amendment. Work & Son vs. Titus... 


ANTECEDENT GRUDGE— 

1. Where an antecedent grudge has been proved, and there is no satis- 
factory evidence to show that the wicked purpose had been abandoned, 
it must be clearly shown to the court and jury that the provocation was 
great in order to warrant them in finding that the killing was on the re- 
cent provocation, and not on the old grudge. Holland vs. The State.... 

(See title Criminal Law.) 

APPEAL— 

1. Where a bill is taken pro congesso, and a tinal decree is passed under 
the statute, an appeal lies to this court under the practice in this State, 
and in all cases such an appeal opens for the considerativn of this court 
the record prior to the default......................... Ba See ee 

2. Where there is no equity in the bill, or the case made shows a plain 
remedy at law, this court, in an appeal of this character, should direct th: 
bill to be dismissed, though these questions are not raised in the plead 
ID WN Wo 6 osc uscddasdecusccesecaccecesececsdnne 


3. Under the statutes regulating appeals in chancery from final or inte: 
locutory decrees, a bond is not necessary to perfect an appeal. The only 
result attending a failure to give bond under the statutes is, that the ap- 
peal does not operate as a supersedeas............... 6. ee ee ee ee eee eee 


4. Where an appeal is prosecuted from an interlocutory order or decree 
in chancery, under the act of 1853, if the bond isin a sufficient amount 
and so conditioned as to secure the appellee fully in his rights, as well as 
for all damages in the event the decree of the court below is affirmed, 
either in whole or in part, itis asufficient bond. Kilbee & Barnes vs. My- 


5. Where, upon bill tiled, a decree of divorce a vinculo matrimonii, and 
of reference to master to report as to allowance for alimony, is passed 
upon the consent and agreement of the parties, an appeal from the orde: 
confirming the report when made, and fixing the alimony, opens for con- 
sideration under the statute of this State the decree of divorce, and though 
the parties may not desire to disturb the decree of divorce, it will be re- 
versed if improperly granted. Underwood vs. Underwood............ 

6. It is the imperative duty of the court to dismiss an appeal upon an 
application based on the production of the certificate of the clerk of the 
circuit court that an appeal has been obtained and a bond given, the copy 
of the proceedings in the court below not being filed, unless the party in 
default show some good cause for not having complied with the statute. 

7. What is “‘ good cause”’ for an omission to file a copy of the record 
of proceecings with the clerk of the Supreme Court, after taking an ap- 
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peal, is matter to be addressed to the sound discretion and judgment of 
CO CONG. 0 ocd ccs ctcccccecsctnseossccbapecgegevewens<60keeteeelentaeurss 493 


&. Neglect to file the proceedings of the circuit court because the ap- 
pellant or his counsel had reason to believe that no causes would be heard 
at the commencement of the term, is not ‘‘ good cause’’ for the omission, 
the law requiring the appellant to file the papers with the clerk of the 
Supreme Court on the first day of the term. Rain vs. Thomas.......... 493 

(See titles Error, Practice.) 

APPROPRIATION OF PAYMENTS— 

1. A bank holds the notes of R., for securing which R. pledged a quan- 
tity of cotton which was left in his possession to be disposed of by the 
bank to meet the notes. R. subsequently sold the cotton and “deposited 
the proceeds in the bank to his own credit in his bank account, and after- 
wards drew out by his checks all the funds so deposited without applying 
or directing the bank to apply such deposits to the payment or satisfac- 
tion of the notes; /eld: that though there were balances to his credit 
from time to time sufficient to cover the amount of the notes after they 
became due, yet, as he neglected to appropriate such balances to the pay- 
ment of the notes, but drew them out, it is too late to demand the extin- 
guishment of the notes by the application of such balances............++ 518 


2. Deposits in a bank to accoynt of the depositor cannot be considered 
as payments made upon notes owing to the bank, though the bank may 
hold a sufficient amount of such deposits to meet the indebtedness ; but 


its right to do s0 is at its Option............ccescccccceeccceccssscescecs 518 


The subject of “‘appropriation of payments”’ incidentally considered 

and leading authorities referred to. Randall vs. Pettes............++0+0+ 518 
ATTACHMENT— ; 

i. An attachment bond executed by an attorney at law, in his own 
name, binding himself and not his principal, and signed by two good and 
sufficient securities, is sufficient under the statute to sustain the writ of 
CG 0 6.6: Wi eit cinsivsecascdvansdceuctedecniee anerneseanden ase 144 

2. The third rule of court does not conflict with the statute authorizing 
an attorney at law to sign an attachment bond binding himself and not 
ES PUTIN os. 0:00.00: ony csnsdabcsecnbeasssecsiae scadbsigocatwcqusaneees 144 

3. The notice required in attachment suits is to enable defendant to ap- 
pear and plead to the merits of the cause, and not to appear and contest 
the validity of the writ, and the only limitation to the time of notice is, 
that no judgment can be rendered before satisfactory proof of such no- 
GROG hoon cnccincsccecdscciscdsetdededbscsesscbsseewsedepetsseraseees sane oe 144 

4. To obtain the writ of attachment it is only necessary to file the 
proper affidavit and bond with the clerk—a precipe is not required by 
law. The time of filing the affidavit for attachment is made by statute, 
for all legal purposes, the date of the commencement of the suit. Simp- 

som & Co. We. TRIE © PIRI onc cccscccccccccsccnsccccvessccasenses 144 
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ATTACHMENT—(Continued.) 
5, The gencral purpose and intent of the attachment laws is to give the 
ereditor protection and security whenever the debtor is committing 
tain enumerated acts of fraud, or he is in such a situation as either cuiue- 
gers the debt or impairs the remedy for its collection. They should not 
be so construed as to prohibit the debtor under all circumstances from 
engaging in every legitimate species of trade beyond the confines of State 
an goer OBE Rl n OO RIED pet PEE EES SEAN OES ae eee ee 
. The statute authorizes an attachment whenever the debtor is actually 
removing his property out of the State. Held, That although a case in 
which there is no bad intent, the transaction is fair, the amount of prop- 
erty being removed in comparison with what remains is small, the debtor 
is solvent, and the debt is not endangered, was within the letter, yet it 
was not within the spirit or true meaning of the statute. Haber & Co. vs. 


beac sighs ede adawdededen and dadshadea kath cb tbns nenendecwnts 


7. A party suing out an attachment describes himself in the affidavit as 
agent of the plaintiffs in the action. In executing the bond required un- 
der the statute he fails to describe himself as agent of the plaintiffs, “the 
bond purporting to have been given by him in person,”’ omitting any 
statement to the effect that he was the agent or attorney, and conditioned 
to be void if in case the attachment was dissolved the plaintiffs in the suit 
(naming them) would pay all damages and costs the defendant might sus- 
tain in consequence of improperly suing out the same. 

Held: That the bond is fatally defective, it not appearing thercin that 
it was executed by the plaintiffs, their agent or attorney; that the princi- 
pal in the bond being described in the affidavit as agent of the plaintiffs is 
vot sufficient to cure the defect, and that the omission cannot be reme- 
died by amendment. Work & Son vs. Titus...................... ss 


Se 
- Courts by common law had uo power to admit an attorney or coun- 


sellor to practice... ....... see thine chitin ach dasa tah wien aichca pith Biased : 


2». Courts by common law had the power to disbarr attorneys s after ad- 
mission when guilty of such conduct as would justify it.............. 
3. The statutes of this State regulating the admission of attorneys do 
not affect the power of courts to disbarr an attorney. Such power is es- 
sential to the maintenance of their own dignity and the réspectability of 


ia rine esate ae mene akikew anda , 


4. Where it is intended to apply to the court to have an attorney dis- 
barred, the proper course of proceeding is to present the charge tot 
court, and it will direct a rule to show cause why the name of the attor- 
ney should not be stricken from the roll, if a case properfor the action of 
the court be presented; this rule is awarded, served, and returned, and the 
court hears and determines the matter according to law................. 

5, A regular complaint against an attorney ought not to be received and 
acted on unless made on oath, and the charge made should be specific and 
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particular, so that the officer may be aware of the precise nature ot the ac- 
Cusation he 1s tO MEOC........cccccccccccccssccccccencccegssccecccsccccs 

6. The county courts of this State have the power to disbarr an attor- 
ney and to deny him the rights of an officer of that court, but their judg- 
ment cannot extend beyond a denial of the privileges ofan attorney in 
that court. It does not directly affect his rights in other courts......... 

7. While it is essential that the authority of the courts should remain 
unimpaired in the exercise of this great and peculiar power, it is not the 
less so that the rights of the officer should be protected against a wrong- 
ful exercise of it, and this court will interpose when the inferior court has 
decided erroneously on the testimony, and a plain case of wrong and in- 


justice is brought to its attention.......... bddowekieeynenveensesneereg er ‘ 


8. The appropriate remedy ina case of this character is by a writ of 
mandamus, rather than an appeal from the order of the inferior court, or 


writ of error. State exrel., K&., v5. Wm. Kirke.......cccccsccccvccccess é 


ATTORNEY-GENERAL—See Office, 1. 
BAILMENT— 

1. Where a slave was injured in theact of perfornfing an improper or- 
der, or one not warranted by the contract under which he was hired, the 
hirer is liable for all the consequences of the injury..............-00s0-0 

2. But the injury must have been the immediate consequence of the im- 
proper employment; or have been received while so improperly em- 
ployed, or have grown out of the peculiar hazard of the employment ; 
and if an injury occur subsequently on account of the carelessness or heed- 
lessness of the slave, and without the fault of the hirer, the hirer will not 
he liable for the conseyuences of the injury. P. & G. R. R. Co. vs. Nash. 


BILL OF EXCEPTIONS— 

1. Where a party may have the benefit of a bill of exceptions, but neg- 
lects to avail himself of it, a Court of Equity will not step in to perform 
the legitimate office of such bill of exceptions. Dibble vs. Truluck...... 

2. In the absence of a bill of exceptions showing the testimony given 
on the trial in the circuit court, this court will presume that there was 
adequate evidence before the jury to support the verdict. Frisbee and 
FOMMAOR WO. THMMMNG . 6656 ind cccccsscdccdeticcdsbdcctcbesssesseeseses 

3. General objections to questions addressed to witnesses, without stat- 
ing the precise ground of objection, are vague and nugatory, and if en- 
titled to weight anywhere are without weight before an appellate court. 
If any grounds of objection were stated in the court below, the bill of 
exceptions should disclose them, and when they do not so appear this 
court will not pass upon them when urged here by way of argument or 
embodied in the assignment of errors. Gladden vs. the State........... 

BOND— 
1. An attachment bond executed by an attorney at law, in his own 
name, binding himself and not his principal, and signed by two good and 
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sufficient securities, is sufficient under the statute to sustain the writ of 
EE iictandensedecnsnds thbhsatitree acdsee kabeeeeens+0aenneuns 144 
2. The third rule of Court does not conflict with the statute authoriz- 
ing an attorney at law to sign an attachment bond binding himself and 
not his principal. Simpson & Co. vs. Knight et al...................... 144 
3. A party suing out an attachment describes himself in the affidavit as 
agent of the plaintiffs in the a¢tion. In executing the bond required un- 
der the statute he fails to describe himself as agent of the plaintitls. ‘‘ the 
bond purporting to have been given by him ia person,’”’ omitting any 
statement to the effect that he was the agent or attorney, and condi- 
tioned to be void if in case the attachment was dissolved the plaintiffs in 
the suit (naming them) would pay all damages and costs the defendant 
might sustain in consequence of improperly suing out the same. 
Held : That the bond is fatally defective, it not appearing therein that 
it was executed by the plaintiffs, their agent or attorney ; that the princi- 
pal in the bond being described in the affidavit as agent of the plaintiffs i- 
not sufficient to cure the defect, and that the omission cannot be reme- 













































died by amendment. Work & Son IN cae a Gece dexasneranakedsan ee 
CARRYING SECRET ARMS—Sce Criminal Law, 11. 
CERTIORARI— 


1. Deticiencies in the record cannot be taken advantage of by motion to 
dismiss the appeal. Ii the appellee desires to remedy the deficiency, he 
must suggest the diminution and move for a certiorari under the rules. 
i didn ns Gabe dekkehhs dogma ai meiems warns . 432 
(See Equity, 4.) 

CHANCERY —See Equity and Practice in Equity. 
CHARGE OF COURT— 

1. Itis within the province of the court, after detining the ditierent 
grades of homicide, to restrict its charges to points of law arising upon 
the facts, being careful to give such instructions as cover all reasonable 
ene a er: Par ee Eee ee ree 564 

¥. The court, after charging as to the different grades of homicide and 
the requisite evidence to support them, is not bound on the motion of 
either party to repeat the same charge in substance, though varied in 
SOs TB edi pte tM ic cen kc cetinccesnnasgeesscescic aves 568 
(See Practice and Criminal Law.) 


CIVIL RIGHTS— 

1. Ina State where equal rights are guaranteed to all by fundamental 
law, the act of Congress entitled ‘* An Act to protect all persons in their 
civil rights and furnish the means of their vindication,’’ is inoperative to 
permit a party, after a full and fair hearing, to question the correctness 
of judicial decisions affecting his rights, and by his own act transferring 

the cause ; such a doctrine would destroy all power of State courts, and 
it is the duty of the State court to set aside the petition, and proceed to 

















TERMS HELD IN 1867-’s~’9. 








nee 








Index to Twelfth Volume. 








hear and determine the case according to the principles of law. State vs. 
ie. 6.5. et cg vnncanasvagnheaeeneonnunmadagdenbasaeaiae 


CONSTITUTIONAL LAW— 

1. The fifth section of the 6th article of the Constitution of this State 
provides that ‘‘the Supreme Court shall have appellate jurisdiction in all 
cases in equity, also in all cases of law in which is involved the title to, 
or right of possession of real estate, or the legality of any tax, impost, as- 
sessment, toll, or municipal fine, or in which the demand or the value of 
the property in controversy exceeds three hundred dollars ; also in all 
other cases not included in the general subdivisions of law and equity ; 
also in all questions of law alone, in all criminal cases in which the of- 
fense charged amounts to felony. The court shall have power to issue 
writs of mandamus, certiorari, prohibition, quo warranto, habeas corpus ; 
and also all writs necessary or proper to the complete exercise of its ap- 
pellate jurisdiction.’’ Held that the jurisdiction of this court is two-fold 
—appellate jurisdiction proper, with power to issue all writs necessary to 
its tull exercise, and original jurisdiction to issue the writs specified 
where they are the appropriate remedies... .......ccecccccsscccceccccces 

2. Agrant of power to issue a writ of quo warranto embraces and in- 
cludes the proceeding by information in the nature of a guo warranto, this 
proceeding being civil in its essential incidents, and having in view the 
SD GH 0 0 0:6p:6:0.9:6 69-9:064:44sb 1A seee Cena aebehdeda eto 

3. A constitutional grant of power to issue a writ of quo warranto, can 
be exercised by this court without legislative action prescribing the mode 
and manner of its exercise, and the court will discharge its duty by a 
course conformable to the principles of the common law, in the absence of 
RemletAGEG WOR TO BIO a aos tncccceccnccsctesasiveccsosaseseapenti 

4. The Legislature of this State has no authority to hear and determine 


191* 


a case involving the right and title to the office of Lieutenant-Governor of , 


this State. This is a power distinct from the right of the Senate to try an 
officer for crime upon articles of impeachment preferred by the Assembly. 
It is judicial in its character, ahd a matter solely within judicial cogni- 
zance. Noris it a political question beyond the power of the courts to 
QUROIIIIG io 659. 605 c ccc cn isda di Cert tN gss eoadecteradeneuss seerssr orbs 
5. Ina State where equal rights are guaranteed to all by fundamental 
law, the act of Congress entitled ‘‘ An Act to protect all persons in their 
civil rights and turnish the means of their vindication,’’ is inoperative to 
permit a party, after a full and fair hearing, to question the correctness of 
judicial decisions affecting his rights, and by his own act transferring the 
cause ; such a doctrine would destroy all power of State courts, and it is 
the duty of the State court to set aside the petition, and proceed to hear 
and determine the case according to the principles of law..............-. 
6. A prosecution instituted in the name and in behalf of the people of 
the State of Florida, is a substantial compliance with the constitutional re- 
quirement in section 2, article VI., viz.: ‘‘ The style of all process shall 
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be ‘ The State of Florida,’ and all prosecutions shall be conducted in the 
name and by the authority of the same.’’ It issufficient, ifit appear from 
the record that it is conducted by the authority of the State of Florida as 
distinct from the authority of any other power......................-... 

7. The Constitution, until changed in some recognized legal mode, is 
as well a limit upon the power of the people as upon the departments of 
the government. The simple election by the people of a person to an 
office who has not the constitutional requisites for eligibility does not de- 
stroy the effect of the constitutional requirements. The fact that the 
party is eligible at the time the case is fried cannot modify the principle. 
He must have been so when elected, Nor is it necessary that there shal! 
bea party contesting the office before this court canact. Itacts upon thx 


COTO GE GG BAIIIIIPCIOIIIIEL . 6 occ cccccicccccccscccccesecescéccsee cscs i 


8. The terms “ registered voter,”’ in section 22, article XVI., of the Con- 
stitution of the State, refer to the registration authorized by the 6th see- 
tion, article XIV., of the Constitution. It did not become operative as a 
requirement for eligibility to office before the Legislature had passed « 
registration law, and the constitutional requirement could be complied 
with. 

9. ‘The office of Lieutenant-Governor of this State being an office crea- 
ted by the Convention which framed the Constitution of this State, it is 
not controlled in such manner by the legislation of Congress authorizing 
the holding of such Convention, as makes the constitutional requisites 
for eligibility inoperative. Officers elected at the first election to fill the 
offices provided by the Constitution must be eligible according to its re- 
Ss ME I 6.5 Ca scnsccecadeddecedesedticnesuceceasa’e 

10, A prosecution for crime must be conducted in the name and by the 


Se Sr OE HR oo ctce cnn cegeseccecccicccesccsacsascsas ‘ 


*11. A judgment authorized by a statute which creates the debt upo: 
which it is based, and which is entered in favor of a person whose suit or 
demand the defendant has not been summoned to answer, is void. Ex 
inn tas cnet sect niin ddahnhtibedeesesedetanbensniie 

12, Ordinance No. VIII. of the Convention of 1865 applies to contracts 
made during the war of 1861-5, and by the terms of the ordinance, courts 
are ‘‘authorized to admit testimony as to the value of the property or 
consideration contemplated by the parties ;”’ Acid: that the testimony 
must be confined to the value of the consideration at the time the con- 
tract was made. Randall vs. Pettes........ Senidcsnlindananeriadeess «3 


13. Members of what is known as the ‘‘Secession Convention’”’ were 
neither executive nor judicial officers of this State, within the meaning of 
these terms as used in Sectjon 1, Article XVI., of the Constitution of this 
State. A person who was 2 member of such Convention, and signed the 
ordinance of secession, and who afterwards gave aid and comfort to the 
enemies of the United States, is not prohibited from holding any office, 


ws 


517 
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? executive, legislative, or judicial, in this State. Executive Communica- 


14. Sec. 8, Art. IV., of the Constitution provides that ‘a majority of 
each Z/ouse shall constitute a quorum to do business, but a smaller num- 
ber may adjourn from day to day, and may compel the presence of absent 
members, in such manner and under such penalties as each House may 
prescribe.” 

The term ‘‘ House’’ in this clause of the Constitution, when used in 
reference to the matter of quorum, means the entire number of which the 
Assembly or Senate may be composed. A quorum for the purposes of 
general legislation is not less than a majority of the whole number of 
which the ‘“‘ House” may be composed. Vacancies from death, resignation, 
or failure to elect, cannot be deducted in ascertaining a quorum........ 

15. To constitute an impeachment so as to be effective under the Con- 
stitution tosuspend the officer, the articles of impeachment must be pre- 
sented to the Senate, and a constitutional quorum of the Senate must re- 
ceive them. Executive Communication............cccccccccccccccccecs 

16. The Senate of the United States is the exclusive judge of the elec- 
tion return and qualifications of its own members. Whether an election 
ofa Senator by a State Legislature is in conformity with such regulations 
J as are prescribed by Congress, or whether, for want of strict conformity 

therewith, it is illegal and void, are questions which this court has no ju- 

risdiction to decide. Executive Communication.................. 

17. The provision of the Constitution, that the salaries of officers shall 
be payable quarterly, does not refer to the ‘‘ pay”’ of members of the Leg- 
islature ; their ‘‘ pay’? may be drawn at such time as the Legislature may 
by law determine. Executive Communication......... ee ee eee 

CONTINUANCE— 

1, The’rules of law in granting continuances in civil and criminal cases 
are substantially the same, except so far as they are modified by the dif- 
ference in proceeding. In criminal cases, however, the grounds for the 


superior temptation tO Gelay......csccoccccrsesccvecccsescnsccsccscccecs 


2. Ina motion of this character much must be left to the tribunal be* 
fore which the parties are. Circumstances occurring in its presence often 
indicate whether such motions are in good faith, and a writ of error will 
not be sustained on account of the refusal of the court to grant-a contin- 
uance unless it is a plain and palpable instance of the arbitrary and op- 
pressive exercise of the discretion necessarily vested by law......... 

3. In applications for a continuance it must be shown by affidavit that 
j the witness has been duly served with a subpeena, or a satisfactory reason 
assigned for the omission, and when it is not served, and the time at which 
the subpcena is issued is not disclosed, nor the residence of the witness 
stated, so that this court can determine the propriety of the order of the 








motion should be scanned more closely thar in civil cases, on account of 
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court below in these respects, this court will not interfere. Gladden ys. 
NT Me caniedccandbsaudestneddantnesaadaasse cone cosageanedanien Mie 
CONTRACTS— 

1. Ordinance No. VIII. of the Convention of 1865 applies to contracts 
made during the war of 1861-5, and by the terms of the ordinance, courts 
are ‘‘authorized to admit testimony as to the value of the property or 
consideration contemplated by the parties;’’ Aeld: that the testimony 
must be confined to the value of the consideration at the time the con- 
SHEE WG TAREE. BIND WE, PR occ ccc ccetcccccicccccccdsscccccseces 517 

(See title Appropriation of Payments, 1, 2.) 

COUNTY COURT—Sce title Attorney, 1, 2, 3, 4, 5, 6, 7, 8. 
COURTS— 

1. Both by the rule of the common law and by the statute of Florida, a 
‘judge is precluded from sitting on the trial of any cause in which he may 
have a pecuniary interest. Whether under the second section of the Act 
of 1862, the defendant may waive the objection. Query? Ochus vs. 
Pi bik nine hi nh eca ch abanind dak eebesneineebensasiaeuisansreanted 138 

2. The fifth section of the 6th article of the Constitution of this State 
provides that ‘‘the Supreme Court shall have appellate jurisdiction in all 
cases in equity, also in all cases of law in which is involved the title to, 
or right of possession of real estate, or the legality of any tax, impost, 
assessment, toll, or municipal fine, or in which the demand or the value 
of the property in controversy exceeds three hundred dollars ; also in all 
other cases not included in the general subdivisions of law and equity; 
also in all questions of law alone; in all criminal cases in which the of- 
fense charged amounts to felony. The court shall have power to issue 
writs of mandamus, certiorari, prohibition, quo warranto, habeas corpus ; 
and also all writs necessary or proper to the complete exercise of its ap- 
pellate jurisdiction.” Held, that the jurisdiction of this court is two-fold 
—appellate jurisdiction proper, with power to issue all writs necessary 
to its full exercise, and original jurisdiction to issue the writs specified 
where they are the appropriate remedies..............seee-eeceeeeeeeees 190 

3. A grant of power to issue a writ of quo warranto embraces and in- 
clades the proceeding by infermation in the nature of a quo warranto, this 
proceeding being civil in its essential incidents, and having in view the 
SUN Mins sicthnnd dts iemi i emiatniabnitiben: obihnihamdehnesieeehe 190 

4. A constitutional grant of power to issue a writ of quo warranto, can 
be exercised by this court without legislative action prescribing the mode 
and manner of its exercise, and the court will discharge its duty by a 
course conformable to the principles of the common law, in the absence 


of legislation upon the subject. State of Florida vs. Gleason........... 190 
5. Courts Pt common law had no power to admit an attorney or coun- 
sellor to p Dicccccpoccsscceccesesecasenscecosconcscoopepeesseegeses 278 


6. Courts by common law had the power to disbarr attorneys after ad- 
mission when guilty of such conduct as would justify it................. 2 
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COURTS—(Continued. ) 

7. The county courts of this State have the power to disbarr an attor- 
ney and to deny him the rights of an officer of that court, but their judg- 
ment cannot extend beyond a denial of the privileges of an attorney in 
that court. It does not directly affect his right in other courts.......... 

8. While it is essential that the authority of the courts should remain 
unimpaired in the exercise ot this great and peculiar power, it is not the 
less so that the rights of the officer should be protected against a wrong- 
ful exercise of it, and this court will interpose when the inferior court has 
decided erroneously on the testimony, and a plain case of wrong and in- 
justice is brought to its attention. State vs. Wm. Kirke,............... 

9. A judgment is a general lien upon real estate, and a court of law can- 
not control that general lien by directing execution of the judgment 
against specific portions of the property of the defendant in execution to 
the exclusion of other portions equally subject to the general lien, on ac- 
count of equities claimed to exist in favor of a person not a party to the 
judgment or execution. Clonts vs. Riteh.........ccccscccccccccccsccess 
(See Constitutional Law, Equity, Attorney, Jurisdiction, Process.) 

COVENANT— 

The warranty contained in a bill of sale given for a negro, that he was 
to be a “slave for life,’ is not broken by the subsequent act of the Gov- 
ernment, which abolished in the Southern States the institution of negro 
slavery. Walker vs. Gatlin..:...........scccecee Per ree Leer ee aes 


CRIMINAL LAW AND PRACTICE— 

1. When the question of malice has arisen in cases of homicide, the 
matter for consideration is, whether the act was done with or without 
just cause or excuse. A wrongful act done intentionaily, without just 
cause or excuse, is said to be done maliciously..................eee0--e- 

2. The implication of malice arises in every instance of homicide and 
in every charge of murder, the fact of killing being first proved, the law 
will imply that it was done With malice. .........ccccccccccccscccccccees 

3. To rebut the implication of malice, all the circumstances of accident, 
necessity or infirmity, are to be satisfactorily proved by the prisoner, un- 
less "they arise out of the evidence produced against him................. 

4, If the evidence proves a preyious grudge or bad blood, or menaces, 
or expressions of vindictive feeling, or a former attempt on the part of 
the accused to do the deceased some great bodily harm, there can be 
but little hesitancy in declaring that the killing was done upon “ ecx- 
press malice,’’ unless it can be shown, that at the time of the killing, the 
accused was smarting under a recent and great provocation, calculated to 
arouse sudden and violent anger..........-sseeeeeeeeseeeee 5 SORE 

5. The law implies malice from any deliberate and cruel act against 
anether, however sudden; and if the natural consequence of the act 
would be the death of another, a court and jury may fairly imfer that it 

was done with intent to kill such other person, and is, therefore, murder. 
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An act is said to be deliberate within the meaning of the law when it is 
voluntarily GOM6.. 2... .cccccccccccccs pettecesocass oe 
6. The natural and necessary inference is, that a cruel act, wilfully done, 
without apparent excuse, is done “‘ malo animo,” in pursuance of a wrong- 
ful and injurious purpose, previously, though perhaps suddenly formed, 
and if death ensues from such act, itis “‘a homicide with malice afore- 
thought,” which is the true definition of murder........................ 117 
7. When from the evidence the jury.are satisfied of the previous exist- 
ence of malice in the slayer, its continuance down to the perpetration of 
the homicide must be presumed, unless there is evidence to rebut it and 
show the wicked purpose had been abandoned...................000005: 117 
8. When an antecedent grudge has been proved, and there is no satis- 
factory evidence to show that the wicked purpose had been abandoned, 
it must be clearly shown to the court and jury that the provocation was 


zreat, in order to warrant them in finding that the killing was on the re- 
cent provocation, and not on the old grudge.................ceeceeeeeee 117 


“’. Whenever a dangerous weapon is used against an unarmed adversary, 
even upon reasonable provocation, the killing will be murder and not 
manslaughter, for the law implies from the use of a dangerous weapon 
that the intent was to kill, and not to fight on equal footing............. 117 

iv. There. is no means by which an Appellate Court can ascertain if 
there was a rational doubt in the minds of the jury as to the guilt of the 
xecused. When a ease of homicide is brought to this court, on appeal, the 
grade of the offense must be determined by the evidence in the record. 
OCU Wis TO i cota dis cncigncvcncccnaiesésdieecsisredtcocesbes 117 

11. The carrying arms on the person partially concealed is construed to 
bea violation of law prohibiting the carrying of arms secretly. The 
statute provides that arms shall be carried openly outside of all the 
CODTIGD.. TI Ws GRR hd ics onknnsencencncee cqeesavaseseesscssis 135 

12. Under the statutes of this State regulating the subject at the time 
of this trial, there must have been fifteen grand jurors on the panel as 
Ce ins haces haba ndinarsecesccterndonmepeadsacdocbsctaeseanss 562 

15, After organization of the grand jury, in accordance with the terms 
of the statute, their proceedings are governed by common law rules, and 
the improper discharge of one member of the grand jury does not vitiate 


its proceedings if a sufficient number to find an indictment remain....... 562 
14. Every indictment must be found by at least twelve, but it is not 
necessary that all above that number should be present consenting...... 562 


15. The rules of law in granting continuances in civil and criminal 
cases are substantially the same, except so far as they are modified by the 
difference in proceeding. In criminal cases, however, the grounds for 
the motion should be scanned more closely than in civil cases, on account 
SE OTTEE Ce Bi iin 0k ook ho Se asic a idshsvrcdccssiscccecs 562 

16. In a motion of this character much must be left to the tribunal be- 
tore which the parties are, Circumstances occurring in its presence ofte= 














TERMS HELD IN 1867-’s-’9. 711 


Index to Twelfth Volume. 














indicate whether such motions are in good faith, and a writ of error will 
not be sustained on account of the refusal of the court to grant a contin- 
uance unless it is a plain and palpable instance of the arbitrary and op- 
pressive exercise of the discretion necessarily vested by law...........-- 562 
17. In applications for a continuance it must be shown by affidavit that 
the witness has been duly served with a subpeena, or a satisfactory reason 
assigned for the omission, and when it is not served, and the time at 
which the subpeena is issued is not disclosed, nor the residence of the wit- 
ness stated, so that this court can determine the propriety of the order 
of the court below in these respects, this court will not interfere....... . 362 
is. General objections to questions addressed tu witnesses, without 
stating the precise ground of objection, are vague and nugatory, and if 
entitled to weight anywhere are Without weight before an appellate court. 
if any grounds of objection were stated in the court below, the bill of 
exceptions should disclose them, and when they do not so appear this 
court will not pass upon them when urged here by way of argument or 
em} agent in the assignment OF CFOS. 6 ce 8si sass. cinsveccccevesecs ines Oe 
. A past quarrel or encounter, if sufficient time for the cooling of pas- 
sion has transpired, does not justify the killing of an unarmed man with 
t = RGLY WORDON... ..0.00 00:00 50008000 CoD sss besseccececeesenea . 562 
20. The court, after charging as to the different grades of homicide and 
the phere to evidence to support them, is not bound on the motion of 
nays party to repeat the same charge in substance, though varied in 
ree PEM ae sevecésescdcasesnsoene Soi deewa ssahs a 
21. An instruction to the effect that ‘‘if you believe from the evidenc € 
that the prisoner killed the deceased through fear or cowardice, or under 
the belief that great bodily harm 1s about to be done, although there was 
no danger to life or great bodily harm, it will be a justifiable killing, and 
you will acquit,” is properly refused. Every person is presumed to be 
sane, and he should be held responsible for reasonable deductions, The 
belies nust be reasonable ; there must be reasonable ground for apprehend- 
ing a design to take away life or do great bodily harm, and reasonable 
ground for believing the danger imminent that such design will be accom- 
plished at the time of the killing...........-..eeeeeees ee PETE ST Oe . 562 
+ 22. Before a person can avail himself of the defense that he used a deadly 
weapon in defense of, his life, and be justified, he must satisfy the jury 
that the defense was “necessary at the time; that he did all he could to 
avoid it, and that it was necessary to protect his own life or to protect 
himself from such great bodily harm as would give him a —e ap- 
pre he nsion that his life was in immediate danger....... ‘se woheiwsse COD 
. What facts justify or excuse a homicide is a question of law. It is 
the province of the court to state what the rules of law areas to facts, and 
of the jury to determine whether such facts exist in the particular case.. 562 
24. It is within the province of the court, after defining the different 
grades of homicide, to restrict its charges to points of law arising upon 
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the facts, being careful to give such instructions as cover all reasonable 
ed 5h 09.6.06 06s ece rie <5:89:65Gb 0006050 9seesnneecenescacnenn ces cs 562 


25. The prisoner, in a capital case, must be personally present during 
the whole of the trial, and at every step taken in the cause he has the 
right to discuss questions, both of law and of fact, and no step can be 
taken in his absence. Gladden vs. The State........................02. 562 

(See Jury Practice, Constitutional Law, 6.) 

DAMAGES— 

1. Where the title is in the vendor of personal property, and upon a 
sale the vendee agrees to stand between the vendor and all damages between 
him and the United States Government which may thereafter occur, and 
at the time of the sale the authority of the United States is being actually 
exercised by the army of the United States, in military occupation of the 
district, the amount of the purchase money paid under a claim of right by 
the United States to an officer of the army of the United States by the 
vendor, after protest and imprisonment and notice to the vendee, held to 
be within the true meaning of the terms “all damages” under the pecu 
liar circumstances of this case. Johnson vs. Wright, Ex’r.............. 478 

DECLARATION— 
1. The rule of court which preseribes that unless the declaration be filed 
by the first day of the second term, the cause shall be dismissed, is not 
mandatory upon the court, but is only a right or privilege accorded to 
the defendant, to have the same dismisssed upon motion................ 138 


2. A waiver of precipe and summons, and an acknowledgment of ser- 
vice, endorsed upon the declaration, is not to beso construed as to de- 
prive the defendant of his right to make defense to the suit. Ochus vs. 
ey MN sce te ccn dubaceciaeesctsddedecekedecsecocssecescts 138 


3. When there are good counts and bad counts in a declaration, and there 
is a plea to the good counts upon which issue is joined, and the issue is 
undisposed of, yet if the plea is bad in substance, a judgment of the court 
below, which is warranted by the good counts, will not be reversed upon 
a writ of error. Gregory vs. McNealy...............0eceeeeee cece eee eee 579 

DECREE PRO CONFESSO—See Practice. 
DEED—NSee Evidence, 1; Equity, 9, 10, 16, 17. 
DEMURRER TO EVIDENCE—See Practice, 17. 
DIVORCE— 

1. Where, upon bill filed, a decree of divorce a vincwo matrimonii, and 
of reference to master to repdrt as to allowance for alimony, is passed 
upon the consent and agreement of the parties, an appeal from the order 
confirming the report when made, and fixing the alimony, opens for con- 
sideration under the statute of this State the decree of divorce, and though 


the parties may not desire to disturb the decree of divorce, it will be re- 
WON We I IIE ono a leo lec ccc ccccadeccccscessccesaesececes 
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DIVORCE—(Continued.) 

2. A decree of divorce from the bond of matrimony cannot be entered 
properly upon the mere consent er agreement of the parties of record. 
There must be a complaint of due form, for a cause authorized by law, 
supported by due proof. Underwood vs. Underwood...........-sssss.0+ 

1. It being a requirement of the statutes of this State that ‘‘ no divorce 
from the bond of matrimony shall be granted to any applicant, unless it 
shall appear that such applicant has resided in the State of Florida for the 
space of two years prior to the term of such application,” this fact must 
be alleged in the bill, and be established by proof....... a Bie nina ps bg dl 

2. Where the bill omits this material allegation, and in addition to this 
omission it fails to set up a sufficient ground of divorce, as well as the 
particular facts constituting the ground, no amount of testimony will jus- 
tify the court in granting a decree of divorce a vinculo matrimonii upon it. 

3. Where, after an appearance, the matter of such bill is taken for con- 
fessed in default of an answer, and a final deeree of divorce a vinculo mat- 
rimonii is passed upon testimony, an appeal from the final decree opens 
for the consideration of the court the matters charged in the bill, and if 
the averment necessary to give jurisdiction of the person is omitted, and 
the matters charged in the billare insufficient to sustain the decree, it will 
WO TOVORURE. TON TR. Tsai ccs ccccccccctssavescescssssssercasees 

(See Alimony, 1, 2, 5, 4, 5, 6.) _ 

EMANCIPATION— 

1, The proclamation of the President of the United States of January 1, 
1863, known as the Emancipation Proclamation, was a military order 
founded upon asupposed military necessity, in a time of war, and became 
operative only when the Federal Government was enabled by the power 
of arms to enforce it. Slaback vs. Cushman......... pivecash<aphhanatsos 

EMINENT DOMAIN—See Covenant, 1. 
EQUITY— 

1. Courts of equity will grant relief from judgments of courts of law in 
a variety of cases, as where the defense could not at the time or under 
the circumstances be made available at law, without laches of the party ; 
and in cases of surprise where reasonable diligence could not avail, and 
where the facts constituting the surprise are tantamount to a fraud...... 

2. But where a party has a clear, adequate, and easy remedy at law of 
which he neglected to avail himself by reason of a misapprehension of 
well-established rules of practice; or by reason of anticipating obstacles 
which might be met with in his progress, he stops short of pursuing his 
remedy, he is guilty of laches which estop him from pursuing his remedy 
ID CGQUIET. 2c cccrcccsccscccccssesoovscosccocceseso oodedbcedsbe s¥ieee dese 

3. As, where a party may have the benefit of a bill of exceptions, but 
neglects to avail himself of it, a court of equity will not step in to per- 
form the legitimate office of such bill of exceptions. Dibble vs. Truluck 
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EQUITY—(Continucd. ) 

4. Where an action of cjectment has been tried in a State court, and a 
verdict and judgment rendered therein, and a writ of certiorari issued im- 
providently at the instance of the failing party out of the Circuit Court of 
the United States, in obedience to which the record has been certified by 
the State court into the United States court, and the State court to pre- 
vent a conflict suspends execution of the judgment, the party against 
whom the judgment was rendered being in possession, and in receipt of 
the rents of the premises in controversy, and being irresponsible, a State 
court of chancery may appoint a receiver to collect and hold the rents and 
profits of the premises until the final determination of the proceedings i: 
the United States court...... Sit A dik thik ahaa odebAakehh-eds.e50ees 301 

5. In such case, a demurrer to a bill, (filed for the purpose of procuring 
the appointment of a receiver,) on the ground that the “subject matte 
of the controversy” is pending in the United States court, will not b 
a 6a iis nhac RENE 66 50 dccccencen sn indensssesinsenne ccs 301 

6. This court will not set aside a decree for the purpose of enabling » 
party to answer who was duly served with process, and had ample oppor- 
tunity to answer a bill, but neglected to do so before a decree jyro cones» 
was entered, and made no attempt to file an answer before final decree. 
ND 0, I 6.55 okt deceekaciadideesescectsapmenaese SOL 

7. Where a party in a confidential relation to another, as by voluntarily 
undertaking to aid the other in obtaining possession of his property i: 
the hands of others, takes advantage of this relation, and by deception or 
improper influences induces him to part with it without adequate consid- 
eration, a court of equity may lend its aid to obtain redress, whether th: 









































strict relation of principal and agent exists or not..............0....000- 3236 
8. Fraud in fact must be proved, and will not be presumed in the ab- 

sence of facts tending to prove it.......cccccccscccccccccccccccccccces oe 336 
9. A party is not entitled to have his deed set aside and cancelled sim- 

ply because he has not received the full consideration.......... . 336 


10. A deed will not be set aside, and property thereby attempted to ‘be 
conveyed restored to the grantor, on the ground that he has not executed 
his deed in conformity to law. Darkness et wz. v3. Fraser et wz......... 336 
11. An ebstruction to navigation, which is a public nuisance, being the 
subject of & proceeding at the instance and in behalf of the State, by which 
it may be absted, and the person guilty of its erection punished, an indi- 
vidual cesnot maintain an action, either at law or in equity, to have it 
abated, or to prevent the creation of other like nuisances, unless he sus- 
tains damage beyond and in addition to that which falls alike upon the 
public, and be must seck relief in a court of law or equity, as the nature 
of his special injuries and the remedies for them should determine to be 
appropriate......... ‘ . 348 
12. Where the erection ofa structure upon apat lic road 0 or etree +, ina 
city, is threatened, the structure being a publie nuisance which works 
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special damage to a neighboring proprietor in the enjoyment of his prop- 
erty in the vicinity, as well as to the value of it, a court of equity will 
grant an injunction to restrain its erection, but if the structure is some 
distance from the true line of the road or street, and does not interfere 
with the use to which the road is dedicated, it will not, on this ground, 


restrain its erection. Alden et ux. vs. John Pinney....... NE Seer : 


15. Where A, claiming possession of real estate, institutes a possessory 
action at law against B, whois in possession under an agreement between 
them, which if set up in the action at law is a good defense, acourt of 

equity will not enjoin-ethe proceedings, but leave the party to make his 
GEASS OE IBW 3.5 ences ccees pe édgaeens haesadedik keseanees saecb rants ; 

14. A court of equity will not entertain a bill where the plaintiff in poe- 

session seeks to enforce a merely legal title to land, without any super- 


re Tre $0sseaccosece 9 3640b5006690.00000006 50008 4 


. Where there is no equity in the bill, or the case made shows a plain 
reme re at law, this court, in an appeal of this character, should direct the 
bill to be dismissed, though these questions are not raised in the plead- 
ings. Precmien ws. TIMES. <......6.cscchcebdeses SORA CSSS Ca Kcaee insae 

The husband having executed a deed conveying the whole of his es- 
tate, the conveyance will not be set aside, upon a bill by the wife charging 
that the husband was of unsound mind, and incapacitated to contract at 
the e date of its execution......... Nedesscceses Deneetscaeeasseleee sue ous em ; 

. Where such a bill is brought by the wife against the grantee of the 

aie there being no equity in the bill, or prima facie case made 
igainst the defendant, an interlocutory order, directing such grantee to 
pay an allowance to the wife pendente lite, is improper. Kilbee & Barnes 
V8. TAFT ccsvecsdas odvsces Cabeeeseseee fe cccccdeocces sebsbestavensiedas 
s. A judgment is a general lien upon real estate, and a court of law ean- 
not control that general lien by directing execution of the judgment 
against specific portions of the property of the defendant in execution to 
the exclusion of other portions equally subject to the general lien, on ac- 
count of equities claimed to exist in favor of a person not a party to the 
judgment or execution. Clonts, Sheriff, vs. Ritch............-seeeeeees 
(See Injunction, Surety, Receiver, Practice, Master in Chancery, Nui- 
sance, Appeal.) 
ERROR— 
1. In the absence of a bill of exceptions showing the testimony given 
on the trial in the circuit court, this court will presume that there was 


adequate evidence before the jury to support the verdict.............008 ! 


2. A judgment will not be reversed unless an error appears to have 
been committed by the court below, and the error must clearly appear in 
the record. Frisbee & Johnson vs. Timanus..........-+sseeceeeeeceees 

5. In a motion for a continuance much must be left to the tribunal be- 
fore which the parties are. Circumstances occurring in its presence often 
indicate whether such motions are in good faith, and a writ of error will not 
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419 
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be sustained on account of the refusal of the court to grant a continuance 
unless it is a plain and palpable instance of arbitrary and oppressive exer- 

cise of the discretion necessarily vested by law.:........................ 562 

4. General objections to questions addressed to witnesses, witout stat- 

ing the precise ground of objection, are vague and nugatory, «nd if en- 

titled to weight anywhere are without weight before an appellite court. 

If any grounds of objection were stated in the court below, the !ill of ex- 

ceptions should disclose them, and when they do not so appear this court 

wil] not pass upon them when urged here by way of argument or embod- 

ied in the assignment of errors. Gladden vs. The State................. 562 

6. When there are good counts and bad counts in a declaration, and 
there is a plea to the good counts upon which issue is joined, and tle issue 

is undisposed of, yet if the plea is bad in substance, a judgment of the 

court below, which is warranted by the good counts, will not be reversed 

upon a writ oferror. Gregory vs. McNealy..........cc.-ceseeeeeee eens 578 

1, A writ of error is not commenced or brought and prosecuted with 
effect within the meaning of the statutes of this State until it is filed in 

the court which rendered the judgment. The day on which itis issued is 

immaterial. Crippen ws. Livingston.................002ceeeeeeeeeceeeee 638 
EVIDENCE— 

1. The entry, ‘‘ this day came the parties by their attorneys,”’ preced- 

ing a judgment xil dicit, which is followed by a direction to stay execution 

embodied in the judgment, accompanied with partial payments upon the 

execution, when issued, held to be evidence that the parties were present 
when the judgment was entered, and that a plea, of the character men- 

tioned was abandoned. Gregory vs. McNealy.................020seeeeee 78 

2. The plat of a town referred to in a deed as containing a description 

of the boundaries of a lot fixes these boundaries as satisfactorily as natu- 

ral objects, and if in a deed referring to a plat as containing the general 

conformation of the lot granted, its locality is given by well-defined lines, 

and the width of the lot is given by measurement, one of the calls is in 

such language as it may indicate either aspect or a natural boundary, this 

doubtful call must be given that signification which is most consistent 

with the evidence in the case. Aldenand wife vs. John Pinney.......... 345 
EXCEPTIONS—See Bill of Exceptions. . 

EXECUTION—See Equity, 18, and Process. 
FRAUD— 

1. Where a party in a confidential relation to another, as by voluntarily 
undertaking to aid the other in obtaining possession of his property in the 
hands of others, takes advantage of this relation, and by deception or im- 
proper influcnces induces him to part with it without adequate considera- 
tion, a court of equity may lend its aid to obtain redress, whether the 
strict relation of principal and agent exists or not................0.2.0+- 336 

2. Fraud in fact must be proved, and will not be presumed in the ab- 
sence of facts tending to prove it. Harkness and wife vs. Fraser and wife 336 
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GRAND JURY—See Jury, 16, 17, 18. 


HABEAS CORPUS— ‘ 

PINE Wn PIN ioe iidnctacshacduvdcsgutacaaisensncanten » 272 
HUSBAND AND WIFE—See Equity, 16, 17. 
IMPEACHMENT— 

To constitute an impeachment so as to be effective under the Consti- 
tution to suspend the officer, the articles of impeachment must be pre- 
sented to the Senate, and a constitutional quorum of the Senatg must re- 
ceive them. Executive Communication..........csscecccsecccoccssecce 653 

INDEMNITY— 

1. Where the title is in the vendor of personal property, and upon a sale 
the vendee agrees to stand between the vendor and all damages between 
him and the United States Government which may thereafter occur, and 
at the time of the sale the authority of the United States is being actually 
exercised by the army of the United States, in military occupation of the 
district, the amount of the purchase money paid under aclaim of right hy 
the United States to an officer of the army of the United States by the 
vendor, after protest and imprisonment and notice to the vendee, held to 
be within the true meaning of the terms “all damages ’’ under the pecu- 
liar circumstances of this case. Johnson vs. Wright, Ex’r..........+.++: 478 


INFORMATION IN THE NATURE OF A QUO WARRANTO— 

2. A grant of power to issue a writ of gwo warranto embraces and in- 
cludes the proceeding by information in the nature of a quo warranto, this 
proceeding being civil in its essential incidents, and having in view the 
COND CUI ao. 0:0.0.0:500808 cdebdecbbacdsndeebenyucetses sete eeeteunsd Saves BD 

5. A constitutional grant of power to issue a writ of quo warranto, can 
be exercised by this court without legislative action prescribing the mode 
and manner of its exercise, and the court will discharge its duty by a 
course conformable to the principles of the common law, in the absence 
of legislation upon the subject......... Wa ii di ediseces hades thaws Read 190 

4. A plea to an information, in the nature of a quo warranto, should set 
out the defendant’s title at length; it should be responsive to the infor- 

aation. The defendant must justify or disclaim, and not guilty, or non 
usurpavit, are not good pleas. All the facts necessary to constitute a 
good title must be set up. In default of such a plea judgment by default 
- GOP UNG BUNS. 0 inc ce ccideccdcdcivercsesiicses éamrseeneeins 190 
. The Attorney-General is the proper officer to file an information, in 
the nature of a quo warranto, against a person holding a public office, to 
inquire into his title to the same. It is a power incident to his office. 
Upon the filing of the information the writ issues upon his demand, as in 
ordinary actions of debt by the State against its debtors, and in a case of 
this character the court cannot inquire into his motives, or the motives of 
a third person alleged to influence his action...........+sseeeceeeeeseees 190 
6. The proceeding by information, in the nature of a quo warranto, is 
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essentially a civil proceeding, and the pleadings in it are as much subject 
to amendment as they are in ordinary civilactions. It is criminal only in 
forme. BembO WS. GRORIGR. 0000 ccccccsccecccese Técbhvsedanenneseacsasen 
INJUNCTION— 

1. The object and purpose of an injunction is to preserve and keep 
things in the same state or condition, and to restrain an act which, if 
done, would be contrary to equity and good conscfence, and is the appro- 
priate relief when the remedy at law is subsequent to the injury, and the 
effect cannobtbe adequately compensated... ...............0 cece cece eens 

2. To support a motion for an injunction, the bill should set forth a case 
of probable right, and a probable danger that the right will be defeated 
without the interposition of the court. It interposes between the eom- 
plainant and the injury he fears or seeks to avoid. If the injury be al- 
ready done, the writ of injunction can have no application, for it cannot 
be applied correctly so as to remove it. 

5. The insolvency of the debtor is never a sufficient reason of itself for 
the exercise of the extraordinary power of the court by way of injunction. 
There must be some other equitable ground combined with insolvency. 

4. To authorize the interposition of the court to stay waste it must ap- 
pear to the satisfaction of the court that, unless its aid is given, irrepara- 
ble injury will be done to the complainant or his property............... 

5, The existence of a “‘ lien ’’ on behalf of the complainant, will not en- 
title him to an injunction to restrain the defendant in the free use and en- 
SO OE FE SII ings sit cc ncnccccncadnRise seentegccssccceecases 

6. In eases of lien, to entitle a complainant to the aid of an injunction, 
he must show that the free enjoyment of the property by defendant will, 
in all probability, tend to its injury or destruction to an extent that will 
impair its value as a security for his demand, and peril its ultimate pay- 
ment. P. & G. & At. & Gulf R.R. Co.’s vs. Spratt & Callahan.......... 

J UDGMENT— 

1. Ajudgment authorized byga statute which creates the debt upon 
which it is based, and which is entered in favor of a person whose suit or 
demand the defendant has not been summoned to answer, is void. Ex 


PRON WO, DIN oh bi Bre an kdiiniie cansecidedadvidecnédecccsose ‘ 


2. A judgment is a general lien upon real estate, anda court of law can- 
not control that general lien by directing execution of the judgment 
against specific portions of the property of the defendant in execution to 
the exclusion of other portions equally subject to the general lien, on ac- 
count of equities claimed to exist in favor of a person not a party to the 
judgment or execution. Clonts, Sheriff, vs. Ritch...................... 

3. Courts of equity will grant relief from judgments of courts of law iv 
a variety of cases, as where the defense could not at the time or under 
the circumstances be made available at law, without laches of the party ; 
and in cases of surprise where reasonable diligence could not avail, and 
where the facts constituting the surprise are tantamount to a fraud...... 


190 


26 


633 









wets. 
— 


| 















































TERMS HELD IN 1867-"8s-9. 719 








Index to Twelfth Volume. 








JUDG MENT—(Continued. ) 
4. But where a party has a clear, adequate, and easy remedy at law of 
which he neglected to avail himself by reason of a misapprehension of 
well-established rules of practice; or, by reason of anticipating obstacles 
which might be met with in his progress, he stops short of pursuing his 
remedy, he is guilty of laches which estop him from pursuing his remedy 

WE OQUIET. ccccccciccccesesscounsedccebebnsecddbee meee dets dakdeen Gbak ant 185 
5. As, where a party may have the benefit ofa bill of exceptions, but 
neglects to avail himself of it, a court-of equity will not step in to per- 

form the legitimate office of such bill of exceptions. Dibble vs. Truluck 185 


JURISDICTION— 
, 1. It being a requirement of the statutes of this State that ‘* no divorec 
“4 from the bond of matrimony shall be granted to any applicant, unless it 
shall appear that such applicant has resided in the State of Florida for the 
space of two years prior to the term of such application,”’ this fact must j 
be alleged in the bill, and established by proof. Phelan vs. Phelan...... 449 
(See Constitutional Law ; Equity, 4, 14, 15, 18 ; Courts, 2, 5, 4, 9.) 
JURY— 

i, After a juror has been regularly sworn and empannelled, the fact 
that he was a juror previously in the same cause when there was a mis- 
trial, because the jury could not agree, does not authorize or require his 
being set aside in the second trial, when it does not appear that the juro: 
is prejudiced, partial or biased in regard to the matters or questions 
submitted to the jury, and this in the judgment and discretion of the 
COUTE cc cccccccccccccccccccccscseecoce PEeeeeee etree rete eee 18 

2. Judges are not authorized or required to give charges or instructions 
to juries on abstract questions of law not pertinent to the case before the 
Court, OMd Waving MO TOMTION TROTCW.... .cccccccccccccccecccccscssccces i8 

3. Where a sealed verdict (by consent) has been rendered by a jury, 
neither party has the right to demand that the jury be polled. This may 
be done, however, at the discretion of the judge, whose duty it is to 
see that no wrong or injustice is done to parties, and whose discretion 
in such cases is not matter for review by this court. Whitner vs. Ham- 


nie 


4. The separation of a juror from his fellows, after the jury have been 
sworn, and before they have rendered a verdict, without the consent of 
the judge, will not ‘‘ per se’’ avoid the verdict. It will amount to a con- 
tempt of court on the part of the juror, for which he may be punished by 
fine or imprisonment, Or DOth...........cccccecccscecccccceseccescecces 152 , 
5. When a juror separates from his fellows after he has been sworn and 
before verdict, without the consent of the court, and it can be shown that 
during the separation there is a reasonable cause to apprelfend that . 
some improper practice had taken place, or some undue influence ex- 
erted over the juror, it will the duty of the court, in the exercise of 
a sound discretion, to set aside the verdict and award a‘ venire de novo.” 152 
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JURY—(Continued. ) 
6. A verdict should never be set aside fora juror’s misbehavior to- 
wards the court, unless it is prejudicial to one or other of the parties.... 


7. In trials for offenses punished capitally, the conduct of a juror who 
separates from his fellows should be subjected to the most rigid scrutiny 
in order to ascertain if it was blameless while separated from his fellows, 
and the verdict should only be allowed to stand when the prosecution 
can show that there was no opportunity to tamper with the juror, or to 
influence him in finding his verdict. In all cases other than capital felo- 
nies, the verdict should stand, unless the party against whom it is given 
can show improper influences were used to produce it.................. 

8. When a person is called asa juror, he may be examined on “ voir 
dire,” andasked whether he is twenty-one years of age? Whether he has 
the requisite property qualifications ? Whether he is interested in the 
result of the suit, or is of kin to either of the parties ? And whether he 
is a citizen ? and indeed, all questions that are pertinent the answer to 
which will not tend to degrade the juror, or be to his dishonor or diserdit. 
In prosecutions for felony, he may be further interrogated as to whether 
he has made up and expressed an opinion as to the guilt or innocence of 


9. If parties in civil suits, or the accused in criminal prosecutions, omit 
to inquire into the qualifications of a juror when he is called to the book 
to be sworn, and to make objection to him before he is sworn, it will be 
too late to raise the objection after he has been sworn................... 

10. When a party has the right to object to a juror in civil suits, or to 
challenge him in criminal prosecutions, and neglects or omits to do so be- 
fore the juror is sworn, it would require a strong case of hardship to in-, 
duce the court to interfere to set aside a verdict and award a “ venire de 


11. An appellate court will relieve a party by setting aside the verdict 
and awarding a ‘‘ venire de novo”? where one of the jurors who served on 
the trial-had been convicted of an infamous crime, which fact was un- 
known to the party at the time of the trial, and about which he would 
not be allowed to inquire on *‘ voir dire.’ Juries must be ‘“ prodi et le- 
BD I ond nnn 0tnsdnnegedededcncnsdsdesesseesenesesenseesece 

12. A large discretion is vested in the judge who tries the cause in the 
court below ; and if from any cause *: e ‘nind of a juror is not in a proper 
and fit state to render an impartial ;.-.i-t, the judge who presides at the 
trial, in the exercise of asound legai cretion, should award a “‘ venire de 
novo,” in order that the ends of justice may be attained................. 

13. The incompetency that will authorize the court to interfere after a 
juror has been sworn, must be of such a character as would defeat a fair 
and impartial trial, if the juror is permitted to serve or the verdict is al- 
oc cctadeninsscnsqspttedsgs that énedecccntecndcetsndesassesé 
14, A fixed domicil of the jurorin the county in which the court is held, 


152 


152 
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without regard to length of time of such domicil, if sufficient to consti- 
tute the party a juror, and neither the want of length of residence or 
qualitication as a householder, is such an objection to a juror as will jus- 
tify the setting aside a verdict. State vs. Madoil...........+ssseeeeeeeee 152 


15. Relationship, by affinity to one of the parties within the ninth degree, 
is, by the common law, a ground of challenge of a juror. But where a 
juror is called who is ‘‘ first cousin to plaintiff's wife’s mother,’”’ and the 
defendant being present makes no objection, and does not afterwards 
show that Ae was unaware of the relationship, (though his counsel does 
make an affidavit to that effect,) and it does not appear that the persons 
through whom such relationship existed are still living, such cause is not 
sufficient to set aside a verdict, especially when there is no evidence that 
the juror is in fact influenced from that cause. Morrison vs. McKinnon. 552 
16. Under the statutes of this State regulating the subject at the time 
of this trial, there must have been fifteen grand jurors on the panel as 
Fe Pr Pe er eee SEP ey nr mre 562 
17, After organization of the grand jury, in accordance with the terms 
of the statute, their proceedings are governed by common law rules, and 
the improper discharge of one member of the grand jury does not vitiate 


its proceedings if a sufficient number to find an indictment remain...... 562 
18. Every indictment must be found by at least twelve, but it is not 
necessary that all above that number should be present consenting...... 562 


What facts justify or excuse a homicide is a question of law. Itis the 
province of the court to state what the rules of law are as to facts, and 
of the jury todetermine whether such facts exist in the particular case. 
CE Tis. Ty 6 60606 h bik kei Binccccnscdswisdiinesessicssncens 562 


LANDLORD AND TENANT— 

1, An agreement in writing properly executed, and stipulating that the 
amount due for rent of land should be paid before the crops are removed, 
held to be a ‘‘security for the payment of money,”’ and under the provis- 
ions of the statute to operate as a mortgage.............ceceeeeeeeeeeeee 166 

2. But being a mortgage on personal property, no lien is thereby 
created, unless it be duly recorded in compliance with the requisition of 
Cie I noi 56.0.6'5.8b dnc ntnnseniaes tan dcpeserdbensersmenseeeiabaeds 166 

3. The act of 1865-6, entitled ‘‘ An Act for the relief of Landlords,”’ was 
designed only to enlarge and extend the ‘‘ remedy ’”’ for the collection of 
rent, and does not interfere with any pre-existing ‘‘ rights ”’ of the parties. 
Pe Wc IT aso i ode dio nc eesd nc cenestsescndesteasannsonenaseees 166 

LEGISLATURE— 

1. The Legislature of this State has no authority to hear and determine 
a case involving the right and title to the office of Lieutenant-Governor of 
this State. This is a power distinct from the right of the Senate to try an 

; officer for crime upon articles of impeachment preferred by the Assembly. 
It is judicial in its character, and a matter solely within judicial cogni- 
58 
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zance, Nor is ita political guestion beyond the power of the courts to 
determine. State vs. Gleason......... adhlhiin indi aiidicS aaa bk eotati a endeaalee 199 

2. See. 3, Art. IV., of the Constitution provides that ‘2 majority of 
each Hfouse shall constitute a quorum to do business, but a smaller num- 
ver may adjourn from day to day, and may compe! the presence of absent 
members, in such manner and under such penalties as each House may 
prescribe.” 

The term ** House ”’ in this clause of the Constitution, when used in ref 
erence to the matter of quorum, means the entire number of which the 
Assembly or Senate may be composed. A quorum for the purposes of gen- 

ral legislation is not less than a majority of the whole number of which 
the ** House’ 
failure to elect, cannot be deducted inascertaining a quorum. Executive 
Communication....... Be Ne eT ee ne ee ee en rn ee 655 

3. The Senate of the United States is the exclusive judge of the elec- 
tion return and qualifications of its own members. Whether an election 
of a Senator by a State Legislature is in conformity with such regulations 
as are prescribed by Congress, or whether, for want of strict conformity 
therewith, it is illegal and void, are questions which this court has no 
jurisdiction to decide. Executive Communiecation...................... O86 

+. The provision of the Constitution, that the salaries of officers shail 
se payable quarterly, does not refer to the ** pay’ of members of the Leg- 
islature ; their ** pay *’ may be drawn at such time as the Legislature may, 
by law, determine. Executive Communication......................... 689 

‘See Impeachment, 1.) 

LIEN— 

1. The existence of a “lien ’’ on behalf of the complainant, will not en- 
title him to an injunction to restrain the defendant in the free use and en- 
SE Or ee I oS ba c:tcinccdsccoscandas Sn en Ree eee oo 

2. In cases of lien, to entitle a complainant to the aid of an injunction, he 
must show that the free enjoyment of the property by defendant will, in all 
probability, tend to its injury or destruction to an extent that will 
impair its value as a security for his demand, and peril its ultimate pay- 
MOOS, E.G. Bh, Te. Ti. UMS Ge COR noo nikn ccc ccccccessccessecces 2H 

(See Landlord and Tenant, 1, 2, 3.) 

LIMITATIONS— 

{. A writ of error is not commenced or brought and prosecuted with 
effect within the meaning of the statutes of this State until it is filed in 
the court which rendered the judgment. The day on which it is issued 

r bears test is immaterial. Crippen vs. Livingston..................... 658 
LUNATIC—See Equity, 16, 17. 
MALICE—See Criminal Law. 
MANDAMUS— 
1. Where, in a proceeding to disbarr ar attorney, an interior court has 


may be composed. Vacancies irom death, resignation, or 
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decided erroncously on the testimony, and a plain case of wrong and in- 

justice is presented, the appropriate remedy for restoration is by man- 

damus rather than writ of error. State of Florida vs. Wm. Kirk....... . 278 
MASTER’S REPORT— 

1. When a bill is filed, and a cause is at issue, and the nature of the 
case requires a statement of account by a master, and the master in his 
report simply recapitulates immaterial portions of the testimony, with- 
out stating an account, no decree can be based upon such report....... . 310 

2. Where the appellate court cannot determine from the report of a 
master or from the evidence in the case the basis upon which the decree 
was made, the deeree will be reversed. June vs. Myers..... ee eS 310 

(See Practice.) 

MORTGAGE--Sce Landlord and Tenant, 1, 2, 5. 
NEW TRIAL— 
Where two juries have concurred in finding a verdict, it ought not to 
be set aside as against the weight of evidence; otherwise, when it is 
clearly against evidenec....... Pe ee ne ee ee Ee ee a iaehigBierico peacwbanaha oo 497 
2. Where the evidence is contradictory, making it the duty of the jury 
to decide upon the eredibility of the witnesses, the court will not set 
aside o verdict as against the weight of evidence..... rer Pee ree err - 497 
Where a jury on 2 Mond trial find a verdict against the decision of 


the court on a former motion fora new trial upon a point of law, the 


court will grant a new trial..... eh AR ts a cicce Se 
Ifa verdict be found upon testimony which did not tend to prove ama- 
terial iact necessary to entitle a party to recover, or upon a misapplication 
of the facts to the charge of the court, a new trial will be ordered, though 
the same verdict may have been found by two juries upon the same state 

of fects.. TF. GG, Th. Ti Wi Ta skccxinsvncices Pree re eT cae 
>. Where there is testimony tending to prove the concurrent under- 
standing and intention of the parties as to the particular terms of a parol 
agreement, and the jury have passed upon it, the verdict will not be dis- 
turbed, particularly where the charge of the court was proper. Morrison 

Th, TORE sos vicciinsas I ee ee Ee LO ene eae :to0e Soe 


5. Where the pleadings are regular, and the defendant’s attention on 
crossing plaintiff's interrogatories for the examination of witnesses is 
called to the character of a draft upon the defendant, which draft is a 
proper cause of action in the case under an agreement of the parties, 
“not being advised of the particular character of the draft,’’ under such 
circumstances, is nosuch matter of surprise as to authorize a new trial... 640 

7. If from a general review of the case there was evidence to justify the 
verdict, and it does not clearly appear that there have been errors in law 
or fact which necessarily operated to the prejudice of the defendant, a 
new trial will not be granted for surprise. Orthing vs. Gundersheimer.. 640 

1. Where a verdict is clearly against evidence, or clearly in disregard of 
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preponderating evidence, it will be set aside and a new trial granted. 
EO io cdc emidadcdddoasianncanendedncneaencxmens 543 
(See Jury, 5, 6, 7, 10, 11, 12, 15, 14.) 
NOTE—See Promissory Note. 
NUISANCE— 

2. All obstructions to the navigation ofa bay or harbor, not authorized 
by the Legislature, are public nuisances, but all structures built upon 
submerged soil between the line of high tides of a navigable bay and its 
channel are not ipso facto nuisances ; whether they are nuisances is a ques- 
tion of fact to be determined in cach cas€....:........... 20 ee cece eee eee 348 

3. An obstruction to navigation, which is a public nuisance, being the 
subject of a proceeding at the instance and in behalf of the State, by 
which it may be abated, and the person guilty of its erection punished, 
an individual cannot maintain an action, either at law or in equity, to 
have it abated, or to prevent the creation of other like nuisances, unless 
he sustains damage beyond and in addition to that which falls alike upon 
the public, and he must seek relief in a court of law or equity, as the na- 
ture of his special injuries and the remedies for them should determine 
TD BO PIII ao on cnccccccccsccesicccncccscccccscecsscsscevcseceecons 348 

4. Where the erection of a structure upon a public road or street, in a 
city, is threatened, the structure being a public nuisance which works 
special damage to a neighboring proprictor in the enjoyment of his prop- 
erty in the vicinity, as well as to the value of it, a court of equity will 
grant an injunction to restrain its erection, but if the structure is some 
distance from the true line of the road or street, and does not interfere 
with the use to which the road is dedicated, it will not, on this ground, 
restrain its erection. Alden and wife vs. Pinney........................ 348 

OFFICE AND OFFICER— 

1. The Attorney-General is the proper officer to file an information, in 
the nature of a quo warranto, against a person holding a public office to 
inquire into his title tothe same. It isa power incident to his office. 
Upon the filing of the information the writ issues upon his demand, as 
in ordering actions of debt by the State against its debtors, and in a case 
of this character, the Court cannot inquire into his motives or the mo- 
tives of a third person alleged to influence his action.................... 191 

2. The Legislature has no authority to hear and determine a case involy- 
ing the right and title to the office of Lieutenant-Governor. This is a 
power distinct from the power of the Senate to try impeachments, and a 
matter solely within judicial cognizance. ‘It is not a political question 
beyond the power of the courts to determine ....... Svanmncneed 7 ere ee 191 

3. The right to an office will not be inquired into collaterally ; the only 
method known to the law of trying the legal title to an office is by a di- 
SOUS SOREN TUF FEE HOGI ons cc cccicscccccccccnsesescdssccsesss 

4. An officer de factois one exercising the duties of an office under color 


192 
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of election or appointment, and his acts are as valid and binding upon the 
public, or upon third persons, as those of an officer de jure.........+.++- 
5. ‘he terms ‘‘ registered voter,” in section 22, article XVI., of the Con- 
stitution of this State refer to the registration authorized by the 6th sec- 
tion, article XIV., of the Constitution. It did not become operative as a 
requirement for eligibility to uffice before the Legislature had passed a 
registration law and the constitutional requirement could be complicd 
WIE .ccccvcccccccccccccedcecccessasccecceseseccosccscecescece Sanescsves 
6. The office of Licutenant-Governor of this State being an office crea- 
ted by the Convention which framed the Constitution of the State, it is 
not controlled in such manner by the legislation of Congress authorizing 
’ the holding of such Convention as makes the constitutional requisites 
for eligibility inoperative. Officers elected at the first election to fill the 
offices provided by the Constitution must be eligible according to its re- 
CURRED. TUNED WE. Cia ik ok nce 5 sikcnceedasceescevcssesccisecss 
7. Members of what is known as the “Secession Convention”? were 
neither executive nor judicial officers of this State, within the meaning 
of these terms as used in Section 1, Article XVI., of the Constitution of 
this State. A person who was a member of such Convention, and signed 
the ordinance of secession, and who afterwards gave aid and comfort to 
the enemies of the United States, is not prohibited from holding any 
office, executive, legislative, or judicial, in this State. Executive Com- 
TTT TTT CET POT TT ETT CTT eT eT Te er 
8. To constitute an impeachment so as to Le effective under the Consti- 
tution to suspend the officer, the articles of impeachment must be pre- 
sented to the Senate, and a constitutional quorum of the Senate must re- 
ecive them. Executive Communication .........ccoccceccccccsccsecsece 
PARTNERSHIP— 
A, B, and C, being partners, agree upon a dissolution ; B and C assign 
and transfer all their interest in the joint property to A, who assumes the 
payment of the joint debts, and covenants to save B and C harmless. 


Held : 

1. That the property ceases by such agreement to be joint property, 
and that the lien or equity of the retiring partners to have a sale of the 
property, and an application to the joint debts, is destroyed............. 

2. That as between C and Aa relation analogous to that of principal 
and surety exists by virtue of A’s assumption of the debts and his cove- 
nant, and that, saving the rights of the joint creditors, C has the standing 


a erp cag 4646. 06000040 6040540944606 003 06 ebgocsecrtses 4 


. When the liability of a surety has attached in consequence of the de- 
fault of the principal, the surcty who has been sued by the creditor may 
apply to a court of equity and compel the principal to relieve him from 
ue PE id éndcsnnénsniaesmas.aee peanees spcvesesoesesdcsawaas weindin 

. Where the Chancellor has, pon a pill filed by the surety in sucha 

ons appointed a receiver to take charge of the old stock and such prop- 
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erty as has been purchased by the procceds of sales of what was once joint 
property, this court will not direct such order to be vacated uncondition- 
ally in a case where the principal debtor has transferred a portion of his 
money to another Statt, and is doing such acts as indicate an intention ti 
disregard his covenant, and which if not checked will result in loss to the 
surety. Such an order should be vacated only on such terms as would 
secure the application of such property to the payment of the joint debts 
to the relief of the surety. West & West vs. Chasten,............ . B15 
PAYMENT—See Appropriation of Payments. 
PLEADING— 

1, A plea to an information, in the nature of a yuo warranio, should s 
out the defendant’s title at length; itslhould be responsive to the infor 
mation. _ the defendant must justify or disclaim, and not guilty, or » 

usurparit, are not good pleas. All the facis neecssary to constitute a good 


title must be sct up. In default of such a plea judgment by default coes 

ih 56606040005 s00ncecndadenwes iia oa SU acta ata as ata enn , 1% 
2. A prosecution instituted in the name and i in behalf of the peop 

the State of Florida, is : titut ! 





requirement in section 2, Article VL, viz.: ‘* The style ofall 
be ‘ The Staie of Florida,’ and all prosecutions shall be conducted in th 
name and by the authority of the same.” I[t is sufficient, if it appea: 
from the record that it is conducted by the authority of the State of Flor- 

ida as distinct from the authority of any other power................. 190 


process § 





The proceeding by information, in the nature of a gue warranio, is es 
coutially a civil proceeding, and the pleadings in it are as much subje 
to amendment as they are in ordinary civil actions. It is criminal 
eR vec ca nacdcdsatdesweeecsiepentenenuunacks i90 

PRACTICE—EQUITY— 
1. Under the prayer for “* general relict,” such relief may be afforded t 
the c omplainants as is cousistené with the case made in the bill, pri 
the relief granted does not conflict with that specitically prayed... 26 
2. A court will not suffer a defendant to be taken by surprise, a: a pe 
mit a plaintiff to neglect and pass over the special prayer he has made fo 
relief, and take another decree, even though it be according to the case 
made . reer Ache Mh ek mabe amie Reaads pie wakneews . 
3. The plaintiff cannot desert specific relicf prayed, and under the gen- 
eral prayer ask special relief of another description. Under the gener: 
prayer the plaintiff shall have such other relief as is comsistert with the 
ease made and the special prayer, and no more...............202e000es 26 
. The exception to this general rule is, when there is an oi struction t 
the court’s granting the particular relief prayed. In such cases the plain 
tiff may take a different decree under the general prayer. P. & G. and A 
& G. C. R. R. Co.’s va. Spratt & Callahan................ Kbebheiaeians . = 
This court wiljl not sct aside a decree for the purpose of enabling < 
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party to answer who was duly served with process, and had ample oppor- 
tunity to answer a bill, but neglected to do so before a decree pro confesso 
was enicred, and made no attempt to file an answer before final decree... 

6. The appointment of a receiver is a matter resting in the sound dis- 
eretion of a Court of Equity, and a receiver is treated as the representa- 
tive or agent of the court, and subject to its orders. He is appointed to 
secure the benefits of such persons as shall be entitled, and the proceed- 
ing does not affect the rights of parties on the subject matter. Frisbee & 
SORMGON VS, TO ovina sc idendseautiesaasnneesaasdee (eiedenawmanmes 

7. When a billis filed, and a causcis at issuc, and the nature of the case 
requires a statement of account by a master, and the master in his report 
simply recapitulates immaterial portions of the testimony, without stat- 
ing an account, no decree can be based upon such report................ 

S. Where the appellate court cannot determine from the report of a 
master or from the evidence in the case the basis upon which the decree 
was made, the decree will be reversed. June vs. Myers.......... Py Pe 

*, Where a bill is taken pro confesso, and a final decree is passed under 
the statute, an appeal lics to this court under the practice in this State, 
and in all cases such an appeal opens for the consideration of this court 
the record prior to the default........... a SKadnCeP ENS TNOSaCaTaReewees 

10. Where there is no equity in the bill, or the case made shows a plain 
‘emedy atlaw, this court, inan appeal of this character, should direct the 
bill to be dismissed, though these questions are not raised in the plead- 


ings. Frecmen VS.. TIMGMUES...2..002sc00ccenecis ree Ganeiseneesensean 
11. Under the statutes regulating appeals in chancery from final or inter- 


mr 


locutory decrees, a bond is not necessary to perfect an appeal. The only 
result attending a failure to give bond under the statutes is, that the ap- 


peal does not operate as a superscdeas.............6.. (pbeeeewanetetan acct 
1:2. Where an appeal is prosecuted from an interlocutory order or decre: 


in chancery, under the act of 1855, if the bond is in a suflicient amount 
and so conditioned as to secure the appellee fully in his rights, as well as 
+1 


for all damages in the event the decree of the court below is affirmed, 


cither in whole or in part, it isa sufficient bond. Kilbee and Barnes vs. 






iencies in the record cannot be taken advantage of by motioz 
miss the appeal. If the appellee desires to remedy the deficiency, 
lie must suggest the diminution and move for a certiorari under the rules. 
VV iat is good cause for an omission to file 2 copy of the record on 

the first day of the term of this court in accordance with the statute, is 
matter to be addressed to the discretion of the court. In this case, held 
that the state of the country at and preceding the first term of this court 
was sufiicient cause to excuse a failure to file the record on the first day 
of that term. Underwood vs. Underwood...........cccsccccccscccccees 
15. it being a requirement of the statutes of this State that ‘‘no divorce 
from the bond of matrimony shall be granted to any applicant, unless it 
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shall appear that such applicant has resided in the State of Florida for 
the space of two years prior to the term of such application,” this fact 
must be alleged in the bill, and established by proof. Phelan vs. Phelan. 

(See Appeal, Injunction, Divorce, Receiver, Alimony.) 

PRACTICE—LAW— 

1. After a juror has been regularly sworn and empannelle«, the fact 
that he was a juror previously in the same cause when there w:s a mis- 
trial, because the jury could not agree, does not authorize or require his 
being set aside in the second trial, when it does not appear that the juror 
is prejudiced, partial or biased in regard to the matters or qucstions 
submitted to the jury, and this in the judgment and discretion of the 


2. Judges are not authorized or required to give charges or instructions 
to juries on abstract questions of law not pertinent to the case before the 
court, and having no relation thereto..............cccccccccccccccccces 

3. Where a sealed verdict (by consent) has been rendered by a jury, 
neither party has the right to demand that the jury be polled. This may 
be done, however, at the discretion of the judge, whose duty it is to 
see that no wrong or injustice is done to parties, and whose discretion 
in such cases is not matter for review by this court. Whitner vs. Ham- 


+. The rule of court which prescribes that unless the declaration be filed 
by the first day of the second term, the cause shall be dismissed, is not 
mandatory upon the court, but is only a right or privilege accorded to the 
defendant, to have the same dismissed upon motion. 

5. A waiver of precipe and summons and an acknowledgment of ser- 
vice, endorsed upon the declaration, is not to be so construed as to de- 
prive the defendant of his right to make defense to the suit. 

> 6. Both by the rule of the common law and by the statute of Florida, a 
judge is precluded from sitting on the trial of any cause in which he may 
haye a pecuniary interest. Whether under the second section of the act 
of 1862, the defendant may waive the objection. Query? Ochus vs. 


7. The notice required in attachment suits is to enable defendant to ap- 
pear and plead to the merits of the cause, and not to appear and contest 
the validity of the writ, and the only limitation to the time of notice is, 
that no judgment can be rendered before satisfactory proof of such notice. 

8. To obtain the writ of attachment it is only necessary to file the proper 
affidavit and bond with the clerk—a precipe is not required bylaw. The 
time of filing the affidavit for attachment is made by statute, for all legal 
purposes, the date of the commencement of the suit... -................. 

9. The rule of this court, adopted in 1854, was not intended to regulate 
the practice in the circuit courts. It is directed to the clerks in making 
up 2 record to be used in this court, to copy the papers in the order in 
which they were originally filed. Simpson & Co. vs. Knight et al......... 


——. 
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PRACTICE—LAW—(Continued. ) 
10. A prosecution for crime must be conducted in the name and by the 

authority of the State of Florida. Ex Parte Wm. Nightingale, 272. State 

Os a. 66 4 6 08 05:60:50 08heskdbecersnssesreenssagubesineshedexuaeane 190 


11, Where it is intended to apply to the court to have an attorney dis- 
barred, the proper course of proceeding is to present the charge to the 
court, and it will direct a rule to show cause why the name of the attor- 
ney should not be stricken from the roll, ifa case proper for the action of 
the court be presented ; this rule is awarded, served, and returned, and 
the court hears and determines the matter according to law............. 278 


12. A regular complaint against an attorney ought not to be received 
and acted on unless made on oath, and the charge made should be specific 
and particular, so that the officer may be aware of the precise nature of 
the acusation he is to meet. State vs. Wm. Kirke..............eeeeseee 278 
15. It is the imperative duty of the court to dismiss an appeal upon an 
application based on the production of the certificate of the clerk of the 
circuit court that an appeal has been obtained and a bond given, the copy 
of the proceedings in the court below not being filed, unless the party in 
default shows some good cause for not having complied with the statute. 495 
14, What is ‘‘ good cause”? for an omission to file a copy of the record 
of proceedings with the clerk of the Supreme Court, after taking an ap- 
peal, is matter to be addressed to the sound discretion and judgment of 
TO COTTE ai :0.0:6.5.0:5.0:0:0.0:0:6:0:0:456045000000590000000008008060008860 800008 493 
15. Neglect to file the proceedings of the circuit court because the ap- 
pellant or his counsel had reason to believe that no cause would be heard 
at the commencement of the term, is not ‘‘ good cause”’ for the omission, 
the law requiring the appellant to file the papers with theclerk of the Su- 
preme Court on the first day of the term. Rains vs. Thomas...........- 493 
16. Though a court make an incorrect ruling as to the admissibility of 
testimony, if it be afterwards corrected, and such testimony admitted in 
time to give the party all the benefit of the facts sought to be proved, 


such erronecus ruling will not be ground for granting a new trial........ 552 
17, It is discretionary with a court whether to compela party to join in 
Gemurrer tO SVIGENCE. .......00scccccccccccccccccccccccccscccecoccscosoes 552 


18. Where there is testimony tending to prove the concurrent under- 
standing and intention of the parties as to the particular terms of a parol 
agreement, and the jury have passed upon it, the verdict will not be dis- 
turbed, particularly where the charge of the court was proper. Morrison 
WO: FIO 6 6.0.0. 65 6.56.6.6. 04:6 460644400604000094500046 54nd ehseseuned ceases 552 

(See titles Appeal, Error, Jury, Attorney-General, Mandamus, Infor- 
mation in the nature of a Quo Warranto, Criminal Law, Charge of Court, 

Bill of Exceptions, Continuance, New Trial.) 


PRESIDENT OF THE UNITED STATES—See Emancipation. 
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PROCESS— 

1. A paper purporting to be a writ of certiorari, without the seal of the 
court from which it purports to be issued, and without being tested 
cording to law, is a nullity. Frisbee & Johnson vs. Timanus........ 537 

(See Courts, 9.) 

PROMISSORY NOTE— 

1. In an action by the bearer of a promissory note against the maker, ; 
plea setting up ‘“‘ that the plaintiffat the time of the commencement of 
the suit did not possess, and was not seized in his own rig 
title to the promissory note, the same not having been assigned or trans 
ferred tohim by the original payee thereof, or by any other person having 
the legal thereto,”’ is not a good plea. 

2. Possession by plaintiff i Ais own right at Uae commencement 
suit upon a note payable to bearer is not essential toarecovery. Pos-¢s 
sion by an agent or trustee is sufficient to maintain an action at law in his 
own name as bearer, and proof of agency only results in permitting 
defendant to avail himself of any defense against the principal whi 
may have. 

A plea of this kind is not available unless it sets up that 
possessed sala jide, or by casuaity without consideration. 
4, Plea of an assignment of such a note to plaintiff b 


{ f the le 
BL OL LLY itl 





Va party 
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ing the legal title would not defeat the action. It should go lie 
set up that it was not acquired bona sid, and for 2 va consideratio 


without notice. Gregory vs. MceNealy......... ........ e ecouderag Ge eck pas 73 
QUORU M—See Legislature, ». 
QUO WARRANTO—Sce Information. 
RECEIVER— 

1, Where an action of ejectment has been tried in a State court, and 
verdict and judgment rendered therein, and a writ of errtioreri issued im- 
providently at the instance of the failing party out of the Circuit Court 0! 
the United States, in obedience to which the record has been certified 
the State court into the United States court, and the State cor 
vent a conflict, suspends execution of the judgment, the party against 
whom the judgment was rendered being in possession, and in receipt 
the rents of the premises in controversy, and being irresponsible, a Stat 






rt. to preé- 
vy & ,pAe 





court of chancery may appoint a receiver to collect and hold the rents anc 
profits of the premises until! the final determination of the proceedings i: 


the United States court.............. Sianennen pth Mere anak aaa ed a 


2. The appointment of a receiver is a matter resting in the sound dis- 
cretion of a court of equity, and a receiver is treated as the representative 1 
or agent of the court, and subject toits orders. He is appointed to secur 
the benefits of such persons as shall be entitled, and the proceeding do 
not affect the rights of parties on the subject matter. Frisbee & Johns 
ae ey RE ee rire eter ee OEE ETS OE ERT EE eT 301 
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RECEIVER—(Continued.) 

A, B, and C, being partners, agree upon a dissolution; B and C assi; 
and transfer all their interest in the joint property to A, who assumes the 
payment of the joint debts, and covenants to save B and C harmless. 

Heid : 

2. That the property ceases by such agreement to be joint property, 
and that the lien or equity of the retiring partners to have a sale of the 





property, and an application to the joint debts, is destroyed............. 

That as between C and A a relation analogous to that of principal 
and surety exists by virtue of A’s assumption of the debts and his cove 
t, and that, saving the rights of the joint creditors, C has the standing 


GE BATGET TR B OOUTE OF CONNER. 5 ois cdknecncndcckasecaddpnreseunees ones 


nan 


When the liability of a surefy has attached in consequence of the de- 
fault of the principal, the surcty who has been sued by the creditor may 
apply to a court of equity and compel the principal to relieve him from 
er ne or ene Ptah th cickc ec hese ckice arin eh oo ve heb oe ee ane 

5. Where the Chancelior has, upon a bill filed by the surcty in such 
ease, appointed a receiver to take charge of the old stock and such prop- 


erty as has been purchased by the proceeds of sales of what was once 
joint property, this court will not direct such order to be vacated uncon 
ditionally in a case where the principal debtor has transferred a portioi 
of his money to another State, and is doing such acts as indicate an inten- 
tion to disregard his covenant, and which if not checked will result in loss 


to the surety. Such an order should be vacated only on such terms us 





would seeure the application of such property to the payment of the joint 
debts to the relief of the surety. West & West vs. Chasten............. 
RECOUPMENT OF DAMAGES— 

2. Where upon a sale of property, a note being given for the price, anc 
a bill of sale given in terms conveying the present title to the property, yet 
if there be a subsequent independent agreement to deliver the property 
sold ata future time, and the seller refuses or fails to deliver the property 
the defendant may avail himself of these circumstances to defeat a recov- 
ery, upon suit brought by the payee upon the note. Branch & Clark vs 
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SALARIES—sce Legislature, Constitutional Law. 
SLAVES— 

1. The warranty contained in a bill of sale given for a negro that Le 
was to be a slave for life, is not broken by the subsequent act of govern- 
ment which abolished in the Southern States the institution of negro 
siavery. Walker VE; GOW Reiccs 6ccccsiccsducsasceecee istiaccsadenhveees 

2. The proclamation of the President of the United States of January 1, 
1863, known as the Emancipation Proclamation, was a military order 
founded upon a supposed military necessity, in atime of war, and became 
operative only when the Federal Government was enabled by the power 
of arms to enforceit. Slaback vs. Cushman... ........cccccccsccsrece 
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STATUTES CONSTRUED OR REFERRED TO— 
1. Chap. 75, Laws of Fla., Sec. 3, An Act amendatory of the Criminal 





laws now in force in this State, approved Jan. 6, 1847.................. 135 
2. Chap. 1327, Secs. 1 & 2, An Act in relation to the qualification of 
Ss, He I Oe Bn oo akc ceetcckeccccécecitecscesscesnssssvics 138 
3. Sec. 1, Par. 4, Thomp. Dig., 368, Attachment...................00. 146 
4. Sec. 3, Par. 1, Thomp. Dig., 369, ‘0 SeeeeeRedeeecekeus 146 
5. Attachment statutes construed..................-. 589 to 618, 628 to 632 
G. See. 1, Par. 1, Thomp. Dig. 325, commencement of action.......... 146 
7. See. 1, Par. 1, Thomp. Dig., 376. Mortgage of personal property... 166 
Ss. Sec. 4, Par. 2, Thomp. Dig., 183. Mortgage ,, ms * cane ae 
¥. Chap. 1498, An Act for the relief of Landlords. Rent and Lien..... 166 
10. Chap. 2, See. 2. An Act to organize the office of Attorney General 
ee Bin a vcdcnkcnnsestscdsiscsscccdneinese — ssncccas 225 
11. An act to protect all persons in the United States in their civil rights 
and furnish the means of their vindication..................2.eeeeeeeee 242-6 
12. An Act relating to Habeas Corpus and regulating judicial proceed- 
ings in certain cases, approved March 3, 1863...........2.seeeeeeesees see 242 
18. An Act to amend An Act relating to Habeas Corpus, approved 
OT ind ccich bc RA ee dveheeked dtd ndmicbbscibdedkhihwecnkaaeaoN 242-6 
i4. An Act regulating Judicial proceedings in certain cases, approved 
BONE Ole PERiedachcnssbatdadasddedtnectwanspashiesnctindesdecnsesinee 42-6 
15. Acts known as the Reconstruction Acts..............sseceeeeeceee 263-5 
16. Sec. 25, Act of Congress relating to writs of error, approved Sept. 
lg BO bod dnddcnknseeeennenssceppeereesasshccndddseabstiebaseasaeseed 268-9 


17. See. 1, Par. 1 & 2, Thomp. Dig., 322, 323. Admission of Attorneys. 280 

18. Chap. 1627. An Act to organize the county courts of this State.... 286 

19. Chap. 521. An Act in addition to and amendatory of the several acts 
concerning writs of error and appeals to the Supreme Court, approved 


PE Bp Aes ek nc schnnesnenckenuednenacdacdenetssbarseninnoned 295, 403, 417 
20. Sec. 2, Pars. 1to 10. Thomp. Dig., 464. Master in Chancery...... 313 
21. Sec. 2, Par. 2. Thomp. Dig., 321. Contempt by violating injunc- 

Winds cn csnapsccnddnsaanssdeedscasush cus akencnmennsbesenseesewanescinss 330 
22. Par. 9, Thomp. Dig., 458. Insisting upon special matter in answer in 

Chancery instead of stating it by formal plea or demurrer................ 378 
23. Chap. 791. An Act for the benefit of commerce................. 380, 388 
24. Sec. 1, Par. 2, Thomp. Dig., 457. Decree pro confesso............465 403 


25. Sec, 3, Paragraph 1, Thomp. Dig., 462. Appealand Supersedeas.... 417 
26. Chap. 1, Par. 1, 2, 3, Thomp. Dig., 446. Appeal and Supersedeas... 417 
27. Chap. 2, Par. 1, Thomp. Dig., 448. Dismissing Appeal.......... 433, 494 
28. Sec. 3, Par. 8, 10, 14, 15, Thomp. Dig., 223, 224, Divorce and Ali- 


29. Chap. 522. An Act amending the laws in reference to divorces...... 450 
30. Act of Congress emancipating slaves coming under control of United 
i t:h-bsnceneesaaciagabuneneiannaehssatdabideeedcekesneneessee 
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STATUTES CONSTRUED OR REFERRED TO—-(Continued.) 


Si. Cheap. 3, Par. 1, Thomp. Dig., 204, Waury....cccccccccsccccccscecess 552 

32. Statutes regulating organization of grand jury................2.00- 562 

33. Sec. 74, Chap. 1096. An Act to amend the pleading and practice in 

the courts of this State, amendment... ....cccccccccccccccccccccccccess 633 

34. Sec. 6, Par. 3, Thomp. Dig., 360. Process of courts of law.......... 636 
SUPERSEDEAS— , 


1, Under the statutes regulating appeals in chancery from final or 
interlocutory decrees a bond is not necessary to perfect an appeal. The 
only result attending a failure to give bond under the statutes is, that the 
appeal does not operate as a supersedens..........scccccescccccccccccses 416 

2. Where an appeal is prosecuted from an interlocutory order or decree 
in chancery, under the act of 1853, if-the bond is in a sufficient amount 
and so conditioned as to secure the appellee fully in his rights, as well as 
for all damages in the event the decree of the court below is affirmed, 
either in whole or in part, it is a sufficient bond upon which to award a 
eupersedeas. Kilbeo & Barnes vs. Myrick........cccsccsccccscsccccsecs 416 


SURETY— 





A, B, and C, being partners, agree upon a dissolution ; B and C assign 
and transfer all their interest in the joint property to A, who assumes 
the payment of the joint debts, and covenants to save Band C harmless. 

Held : 

1, That the property ceases by such agreement to be joint property, 
and that the lien or equity of the retiring partners to have a sale of the 
property, and an application to the joint debts, is destroyed............ 315 

2. That as between C and A arelation analogous to that of principal 
and surety exists by virtuc of A’s assumption of the debts and his cove- 
nant, and that, saving the rights of the joint creditors, C has the standing 
of a surety in a court of equity......... Cbekes neds ensbesssecseepeenesse.s GO 

3. When the liability of a surety has attached in consequence of the de- 
fault of the principal, the surety who has been sued by the creditor may 
apply toa court of equity and compel the principal to relieve him from 
BD TN 560 icdtinesddesssesetecasesdenesveniereeete $6sebeeneneeseens 315 

4. Where the Chancellor has upon a bill filled by the surety in such a 
case, appointed a receiver to take charge of the old stock and such pro- 
perty as has been purchased by the proceeds of sales of what was once 
joint property, this court will not direct such order to be vacated uncon- 
ditionally in a case where the principal debtor has transferred a portion of 
his money to another State, and is doing such acts as indicate an inten- 
tion to disregard his covenant, and which if not checked will result in 
loss to the surety, Such an order should be vacated only on such terms 
as would secure the application of such property to the payment of the 
joint debts to the relicf of the surety. West & West vs. Chasten........ 315 
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SURPRISE— 
1. Where the pleadings are regular, and the defendant’s attention on 
crossing plaintiff's interrogatories for the examination of witnesses is 
called to the character of a draft upon the defendant, which draft is a 
proper cause of action in the case under an agreement of the parties, 
‘**not being advised of the particular character of the draft,’ under such 
circumstances, is no such matter of surprise as to authorize a new trial.. 640 
2. If from a general review of the case there was evidence to justify the 
verdict, and it does not clearly appear that there have been errors in law 
yr fact which necessarily operated to the prejudice of the defendant, 2 
new trial will not be granted for surprise. Orthing vs. Gundersheimer.. 640 
TRIAL—See New Trial, Criminal Law, 2. 
USURY— 
The statute of usury, Th. Dig., 254, sl, refers to contracts of the loan 
‘ money or things of value for a specified interest or compensation for 
their use, according to their value; and such contracts as provide for a cer- 
tain uncontingent repayment ofthe principal sum or yalue, and a certain 
incontingent rate ix valve for its use ; and unless a contract is in viola- 
tion of this principle, it does not come within the prohibition of the 


SEE, PE FE, PEC, oo cess inceccscdsescchctaasdeessrecsin 4 xy? 
VENIRE DE NOVO—Sce Jury. 
WARRANTY— 

1. The warranty contained in a bill of sale given for a negro, that he 
was to be ‘ta slave for life,’ is not broken by the subsequent act of the 
fsovernment, which abolished in the Southern States the institution of 
I ON WO Ses. oc dcdcavtcrinicrneceseisaséarensusio+n 1 


WRIT—Scee Process, Equity, 15. 

WRIT OF ERROR—See Errov. 
This court having pronounced judgment of ouster against 2 person 
holding office under the State Constitution, such person not having been 
‘ligible when elected, the detendant obtains 9 writ of error from the Cir- 
uit Court of the U. S. to this Court, returnable to the Supreme Court of 
the United States. The Chief Justice of this Court declines to sign the 

citation, giving his reason. State of Florida vs. Gleason................ 271 














